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          Agenda Item:         

POLICY & RESOURCES COMMITTEE ON 5th FEBRUARY 2004
REPORT NO.  ACE/006/04/JG


CONTACT OFFICER:
JIM GIBSON, HEAD OF HUMAN RESOURCES (8070)
SUBJECT:     EMPLOYMENT EQUALITY – IMPLEMENTATION OF THE EMPLOYMENT EQUALITY (SEXUAL ORIENTATION) REGULATIONS 2003


1.
PURPOSE

1.1
The purpose of this report is to implement the Employment Equality (Sexual Orientation) Regulations 2003 which came into effect on 2nd December 2003.
2.
SUMMARY

2.1
The aim of this policy is to promote equality; fairness at work; transparency and to ensure equal treatment for all employees/job applicants regardless of their actual or perceived sexual orientation.
2.2 This policy has been agreed by the Trade Unions.
2.3 This policy applies to all employees of the Council, job applicants, former employees, agency workers, some self employed individuals and casual/sessional workers.
3.
RECOMMENDATIONS

3.1
It is recommended that the Policy & Resources Committee approve this policy. 
JIM GIBSON
HEAD OF HUMAN RESOURCES
EMPLOYMENT EQUALITY

Implementation of the Employment Equality (Sexual Orientation) Regulations 2003

1.0
INTRODUCTION

1.1
The purpose of this policy is to implement the Employment Equality (Sexual Orientation) Regulations 2003. 

1.2
The Regulations make it unlawful for employers to discriminate, victimise or harass employees and others on the grounds of sexual orientation.

2.0
SCOPE AND PURPOSE

2.1
This policy applies to the following: 

· Employees of the Council

· Job Applicants

· Former Employees

· Agency Workers

· Some Self Employed Individuals

· Casual/Sessional Workers

2.2
The scope and purpose of this policy is to implement the regulations on discrimination on the sexual orientation.

2.3
The aim of the policy is to promote equality; fairness at work; transparency;  and to ensure equal treatment for all employees/job applicants regardless of their sexual orientation.  

2.4
The purpose of this policy is to proscribe discrimination on the grounds of sexual orientation in employment, which includes:  recruitment; terms and conditions of employment; promotions; succession planning; transfers; training and development; access to workplace education; the grievance and disciplinary processes.

3.0
SEXUAL ORIENTATION

3.1
For the purposes of implementing this policy and protecting the rights of individual employees, sexual orientation means – a sexual orientation towards:

· persons of the same sex;

· persons of the opposite sex; and

· persons of the same and of the opposite sex

3.2
Employees and others are therefore protected against discrimination and harassment on the grounds of their sexual orientation.

4.0
THE REGULATIONS

4.1
The Regulations protect those in employment which includes work under a contract of employment or of apprenticeship.  Employees, casual workers, agency workers and some self employed individuals are covered by the Regulations.

4.2
Job applicants are protected as are former employees under the terms of this policy, provided that any discrimination or harassment arises out of and is closely connected with the employment relationship.  For example, a reference that was provided that highlighted the sexual orientation of the individual concerned would fall under the ambit of this policy and the Regulations.  

4.3
The Regulations apply to employment including – recruitment, terms and conditions, promotions, transfers, dismissals and vocational training.  The Regulations proscribe the following:

· direct discrimination against anyone ie to treat employees less favourably than others because of their actual or perceived sexual orientation;

· discriminate indirectly against any employee – ie to apply a criterion, provision or practice, which disadvantages an individual because of their sexual orientation without a good reason;

· to subject an employee to harassment – harassment is unwanted conduct that violates a persons dignity or creates an intimidating, hostile, degrading, humiliating or offensive environment for them;

· victimise an employee because they have made a complaint, or allegation, or have given evidence against someone else in relation to a complaint of discrimination on grounds of sexual orientation;  

· discriminate against an employee in certain circumstances after the working relationship has ended.

4.4
There are very limited exceptions to the above proscribed activities relating to a genuine occupational requirement for an employee to be of a particular sexual orientation in order to do a particular job.  However, a genuine occupational requirement should not be relied on in terms of a failure to implement this policy.

4.5
The determination of what constitutes a General Occupational Requirement lies with the Head of Human Resources and the Head of Legal and Administration.

5.0
PROSCRIBED ACTIVITIES

5.1
Direct Discrimination

5.2
As stated, the Regulations proscribe direct discrimination, which occurs when an employee is treated less favourably than other employees due to their sexual orientation.  For example, a manager refuses to appoint a person because they are homosexual.  

5.3
However, direct discrimination also applies to a situation where there is a perception and it does not have to be on the grounds of the victim’s actual sexual orientation.  So, for example, if an employee/prospective employee was treated less favourably because a manager thought he was homosexual, this could amount to discrimination even if the person concerned was not in fact homosexual.  

5.4
Under the terms of this policy, the perception of sexual orientation is equally important as whether the perception is true or not.  

5.5
Indirect Discrimination

5.6
Indirect discrimination occurs where the employer applies a particular provision, criterion, or practice, to a particular employee that puts them at a particular disadvantage to those employees who are not the same sexual orientation.  

5.7
Indirect discrimination occurs where an individual employee, or group of employees of the same sexual orientation, are put at a disadvantage in relation to other employees/ prospective employees because of conditions that are applied and have a detrimental effect on one group of employees viz a viz the other.

5.8     Harassment

5.9
Harassment includes behaviour that is offensive, frightening, or in anyway distressing.  It may be intentional bullying which is obvious or violent, but it can also be unintentional, subtle and insidious.  It may involve behaviour which is not malicious in intent but which is upsetting nonetheless for the employee in receipt of such attention.  It may well be about an individual’s sexual orientation, real or perceived, or it may be about those whom the individual employee associates.   In such circumstances, the organisation is vicariously liable for the acts of its employees unless the organisation can show that it took reasonable steps to prevent harassment.

5.10   Victimisation

5.11
Victimisation is where an individual is treated in a detrimental fashion because they have made a complaint about discrimination or harassment or have given evidence relating to a complaint about discrimination or harassment.  The Council is bound to take reasonable steps to prevent victimisation form occurring in the workplace.

5.12
Complaints

5.13
Complaints from an employee/perspective employee under the terms of this policy that there has been a breach of the Regulations will be subject to the grievance process and candidate applicants will have recourse to the complaints procedure.

6.0
AMENDMENTS TO EXISTING POLICIES

6.1
The terms of this policy implementing the Regulations amend and should be attached to the following policies:

· Equal Opportunities Policy;

· Recruitment and Selection Policy;

· Code of Discipline

· Grievance Procedure

· The Policy on Fixed Term Work and Temporary Employees

· Employee Complaints Procedure

6.2
This policy will also operate in relation to provision of training;  succession planning; 

job applications;  terms and conditions;  and the employment package as a whole.

7.0
ACAS

7.1
It is intended that this policy implementing the Regulations will complement the guidance issued by ACAS (the Arbitration Conciliation Advisory Service).

8.0
FURTHER GUIDANCE

Further guidance on the terms and conditions of this policy can be obtained from the Human Resources Service.
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