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Midlothian

DISCIPLINARY PROCEDURE FOR TEACHERS



1
INTRODUCTION

1.1
The Council and the Trade Unions agree that discipline is essential for the conduct of the Council's affairs and for the safety and well being of all employees.  It is further agreed that disciplinary rules and procedures are necessary for promoting fairness and consistency in the treatment of individuals and in the conduct of employee relations.

1.2
This procedure takes full account of the provisions contained within the Scheme of Salaries and Conditions of Service relating to Teaching Staff as applied to employees of the Council and incorporates the principles and provisions of the Disciplinary Framework issued by the Scottish Negotiating Committee for Teachers (SNCT/18) including the requirements of the General Teaching Council Scotland Code of Practice on Teacher Competence (see Appendix 1). The procedure also reflects the guidance contained within the ACAS Code of Practice on Disciplinary Practice and Procedures in Employment.

1.3 Within the limitation of powers delegated by the Council, the Director, Education shall be responsible for the management and discipline of the Education Division. The Director, Education will have the power to apply all forms of disciplinary sanctions including dismissal and other serious disciplinary action as defined in Section 8 of this procedure. The Director shall delegate authority within the terms of this procedure to nominated officers as follows:-

(a) The Head Teacher will have overall responsibility for the management of teachers within their school and will have the power to issue first and second level warnings; and

(b) The Director will delegate powers to other divisional management staff to issue written warnings, which for some posts will include final written warnings. A list of such posts, showing the specific disciplinary powers delegated to each post, will be provided to the Trade Unions and will be updated as necessary.

1.4 In recognition of its responsibility as an employer to determine standards of conduct expected of all employees, the Council has approved a Disciplinary Code which details the types of misconduct that will normally result in disciplinary action as indicated in the Code. All employees are expected to be familiar with the Code which is available in Divisions and on the Intranet. New employees will be issued with a copy of the Code along with this procedure. The Disciplinary Code has not been agreed with the Trade Unions.

1.5
For the purposes of this procedure the term "Head of Personnel" includes other staff of the Personnel Unit.

2.
INFORMAL COUNSELLING

2.1 It is accepted by the Council and the Trade Unions that disciplinary measures should be viewed as a means of encouraging an improvement in an individual's conduct or performance and not as merely a method of applying sanctions.  It is further accepted that line managers play an important role in the day-to-day management of employees and should seek to deal with minor lapses in conduct or performance of duties through informal advice, guidance and counselling in the first instance.

2.2 It is essential that, where problems relating to conduct or performance are established, they are fully discussed and that thereafter support is provided with the objective of encouraging and helping employees to improve. It is essential also that employees are aware that advice and support are available at all times.

2.3 Counselling is a planned process that involves a one-to-one discussion between an employee and his/her line manager aimed at achieving an improvement in the employee's conduct or performance of duties to the required standards. In a school setting, a Head Teacher may be involved in counselling a teacher.

2.4 Where an employee so requests, he/she may be accompanied to a counselling meeting by a work colleague or trade union official who will act as an observer only. This shall be arranged without delaying the process.

2.5. Counselling does not form part of the formal disciplinary procedure and therefore no formal warnings can be given.  No record of counselling interviews will be kept on the employee's personal file.  The line manager shall however make a personal record, including the date of counselling, the reason(s) why the employee was counselled and any support measures that are to be implemented to encourage an improvement in conduct or performance. A copy will be given to the employee. A form for this purpose is attached as Appendix 2.

2.6. In a case relating to the performance of a Teacher Stages 1 and 2 of the GTC Scotland Code of Practice on Teacher Competence shall be considered to be informal stages of this disciplinary procedure. Where the concern relates to the performance of an administrative or managerial function by a promoted Teacher a similar process will be applied. In both cases however the outcomes will be formally recorded in writing in accordance with Stages 1 and 2 of the Code of Practice. 

2.7. Where counselling does not result in the required improvement or where the alleged failure to meet the required standards of conduct is considered to be of a more serious nature, the formal procedure should be followed. In a case relating to the performance of a Teacher the formal procedure should be adopted where Stages 1 and 2 of the GTC Scotland Code of Practice have been implemented but improvement in performance to the required standard has not been achieved. This should be implemented in accordance with Stage 3 of the Code of Practice. 

3.
DISCIPLINARY PROCEDURE – GENERAL

3.1
Whenever formal disciplinary action is being contemplated the points of procedure set down in paragraphs 3.2-3.5 shall be adhered to.

3.2
Investigation

3.2.1 A disciplinary hearing shall not be convened until the circumstances of the case have been fully investigated.

3.2.2
Where an allegation of emotional, physical or sexual abuse is made by or on behalf of a child in receipt of client services against an employee of the Council, the investigation shall be undertaken within the terms of the Child Protection Guidelines adopted by the Council. If after the initial assessment the matter is deemed not to fall within the terms of the Child Protection Guidelines, the investigation process described below shall be followed.

3.2.3 The employee whose conduct or performance is to be investigated will be interviewed and given a clear indication of the nature and purpose of the investigation and the procedure to be followed at the interview well in advance of any meeting with the investigating officer. The employee shall also be advised of her/his right to be accompanied /represented at the investigatory interview by a trade union representative or some other person of their choice

3.2.4
The investigating officer shall seek to establish the facts whilst events are still fresh in the minds of those involved. S/he shall carry out investigatory interviews with relevant persons and shall obtain written, signed and dated statements from witnesses who will be advised that they may be required to appear at any subsequent disciplinary hearing. Other relevant documented evidence may be gathered as part of the investigation. In most cases the investigation should normally take no longer than 20 working days. Where an investigation cannot be completed within 20 working days, the investigating officer shall inform the employee concerned and, if appropriate her/his representative, accordingly as early as possible in writing indicating the reasons why a longer period is required.

3.2.5
The investigating officer shall produce a written report presenting the findings of the investigation, including all witness statements, and submit this report to the appropriate nominated officer who will determine whether or not a disciplinary hearing is required.

3.3
Retaining Documents on Investigations

3.3.1
If, following investigations, a disciplinary hearing is deemed to be unjustified, the employee shall be informed accordingly.  No documents relating to the investigation shall be placed on the employee's personal file.  Where the investigation concerns matters relating to the safety and well-being of young and/or vulnerable people in receipt of client services, the documents shall be retained in a separate record held within the Personnel Unit and the employee shall be informed of this in writing.  The documents shall be available for inspection by the employee and the employee may add a personal note to the record. Where the investigation does not concern to the safety and well – being of young and/or vulnerable people, all documents relating to the investigation shall be destroyed.

3.3.2 If there is a further disciplinary investigation relating to the employee, the documents held in the Personnel Unit referred to in paragraph 3.3.1 above shall be examined and, where considered relevant, may be taken into account to the extent required by the circumstances of the case.  Where an unsubstantiated allegation is taken into account in any disciplinary decision, the written notification shall indicate this fact and the reasons for doing so.

3.4
Convening a Disciplinary Hearing

3.4.1
If, following investigations, a disciplinary hearing is deemed necessary, the employee concerned shall be given at least five working days notice in writing of the hearing and shall also be informed in the same letter of: -

(a) the date , time and venue of the hearing;

(b) the fact that it will be a formal disciplinary hearing;

(c) the nature of the allegation(s) with sufficient details, including the provision of statements by witnesses; In cases involving the performance of a Teacher the documentation will include a statement by the Head Teacher as referred to at Stage 3, paragraph (d) of the GTCS Code of Practice on Teacher Competence;

(d) the names of any witnesses who will present evidence at the hearing in support of the allegations;

(e) the right to call witnesses or submit statements or other documentation in response to the allegations subject to the names of any such witnesses being provided at 2 working days in advance and any written submissions at least 3 working days in advance to the officer conducting the hearing (in exceptional circumstances the nominated officer may agree to accept written submissions or names of witnesses at shorter notice); and

(f)  the right to be accompanied/represented at the hearing by a trade union official or some other person of her/his choice and that he/she is advised to exercise this right.

A copy of the Council’s Disciplinary Procedure will be issued with this letter.

3.5
Conducting a Disciplinary Hearing

3.5.1
The investigating officer shall not also conduct the disciplinary hearing.

3.5.2
The nominated officer conducting the hearing shall ensure that the facts gathered during the investigation are presented to the employee.  These facts may be presented by the officer who conducted the investigation and, if so, this officer shall remain in attendance at the hearing until the presentation of evidence is completed.  The nominated officer conducting the hearing shall be advised by an officer of the Personnel Unit.

3.5.3
Witnesses, if any, shall be called to give their evidence and, after questioning by both parties, shall withdraw but shall be subject to re-call.

3.5.4
The employee, assisted by her/his representative, if any, shall be given adequate opportunity to put forward an explanation and/or defence.

3.5.5
The officer conducting the hearing, assisted by any advisory staff, shall consider all the evidence presented with a view to arriving at a decision which is reasonable in all the circumstances.

3.5.6
A model procedure for conducting a disciplinary hearing is contained in Appendix 3 to this procedure.

3.6
Action following a Disciplinary Hearing

3.6.1
Any disciplinary action shall be notified or confirmed in writing within five working days of the hearing and the letter notifying or confirming such action shall be handed to the employee personally or sent by recorded delivery, whichever is agreed. This letter should also refer to any support or other measures that are to be implemented in addition to the disciplinary action.  A copy of this letter shall be sent to the employee's representative, if any.

3.6.2
If, following a disciplinary hearing, the nominated officer considers that no formal disciplinary action is justified, he/she shall inform the employee accordingly.  In these circumstances no documents relating to the hearing shall be placed on the employee's personal file and, except in situations covered by paragraph 3.3.1 above, all documents will be destroyed.

4.
FIRST LEVEL WARNINGS

4.1
In the case of a minor offence relating to an employee's conduct or performance of duties, the appropriate nominated officer shall give a first level warning to the employee and inform her/him that this warning constitutes the first stage in the formal procedure.

4.2
A first level warning letter shall be issued by the officer who conducted the disciplinary hearing to confirm: -

(a)
that a formal first level warning is being given;

(b)
the nature of the unsatisfactory matter(s) dealt with at the hearing;

(c) the action required by the employee to remedy the matter;

(d) where appropriate, the additional support measures that will be implemented to promote an improvement in the employee’s conduct or performance

(e) that subsequent failure(s) in conduct or performance of duties will normally result in more serious disciplinary action;

(f) that a copy of the warning letter will be placed on the employee's personal file;

(g) the date from which the warning will normally be disregarded for disciplinary purposes (see paragraph 11.1); and

(h) the employee's right of appeal (see paragraph 10.1).

5.
SECOND LEVEL WARNINGS

5.1
A second level warning may be issued: -

(a) where an employee who has been issued with a first level warning fails to achieve and maintain the required improvement in conduct or performance of duties or where a further act or omission warranting disciplinary action occurs within the relevant period of that warning, or

(b) where the misconduct or failure in performance is considered to be sufficiently serious to warrant this form of disciplinary action.

5.2 The nominated officer who conducted the disciplinary hearing shall issue the second level warning letter.  The letter shall contain all the information described in paragraph 4.2.  Where the warning has been issued under paragraph 5.1(a), i.e. taking into account a first level warning, the date of that warning shall also be included.

6.
FINAL WARNINGS

6.1
A final written warning may be issued: -

(a)
where an employee who has been issued with a second level warning fails to achieve and maintain the required improvement in conduct or performance of duties or where a further act or omission warranting disciplinary action occurs within the relevant period of that warning; or

(b)
where the misconduct or failure in performance is of a serious nature warranting this form of disciplinary action.

6.2 The nominated officer who conducted the disciplinary hearing shall issue the letter of final warning.  The letter shall contain all the information described in paragraph 5.2. In addition, the letter shall state that any subsequent failure in conduct or performance will normally result in dismissal. Where the warning has been issued under paragraph 6.1(a), i.e. taking into account a second level warning, the dates of previous relevant warnings shall also be included.

7.
GROSS MISCONDUCT

7.1
Under this disciplinary procedure an employee shall normally be given a final written warning regarding her/his conduct or performance of duties before dismissal is contemplated.  It is recognised, however, that an employee may be dismissed without previous warning where gross misconduct is deemed to have occurred.

7.2
For the purpose of this procedure gross misconduct is behaviour of such a nature that the Council is unable to tolerate the continued employment of the individual concerned.

7.3
Where gross misconduct is alleged, the Director, in consultation with the Head of Personnel, may suspend the employee on full pay: -

(a)
pending further investigations into the circumstances of the case, and/or

(b)
when it is considered to be inappropriate for the employee to remain at work prior to the disciplinary hearing.

In these circumstances alternatives to suspension should be considered e.g. temporary transfer to another workplace pending the conclusion of the investigation and any subsequent disciplinary process.

7.4 Written confirmation of the suspension shall be forwarded to the employee by recorded delivery within three working days and shall state the reason(s) for the suspension.  Suspension in these circumstances shall not be regarded as a form of disciplinary action and must not be associated with any assumption of guilt.

7.5 Suspension should be reviewed every fifteen working days except in circumstances where a criminal investigation is taking place. In all circumstances suspension will be lifted where continued suspension is considered to be inappropriate in the light of available information.

7.6 In certain circumstances (e.g. where an incident occurs on a residential trip), it may be necessary for a manager who has not been delegated formal powers of suspension to effectively suspend an employee on full pay by removing her/him from duty without consulting an authorised senior officer.  In such circumstances the Director shall be informed as soon as possible and shall consult the Head of Personnel before deciding whether or not to formally suspend the employee concerned.

7.7 An employee suspended in the circumstances described in paragraph 7.3 shall receive full pay during the period of suspension.  For this purpose full pay shall consist of an employee's normal salary.

8.
DISMISSAL AND OTHER SERIOUS DISCIPLINARY ACTION

8.1
A decision to dismiss may be taken where: -

(a)
following a final warning, the employee fails to achieve and maintain the required improvement in conduct or performance or a further act or omission warranting disciplinary action occurs within the relevant period of that warning, or

(b) a failure in conduct or performance occurs of a sufficiently serious nature to justify such disciplinary action without prior warning(s).

8.2 Where the dismissal takes into account an earlier final warning, dismissal will be with due contractual notice. Dismissal without due contractual notice will apply only in cases of gross misconduct (see Section 7). 

8.3
Where appropriate, one of the following sanctions may be applied as an alternative to dismissal in conjunction with a final written warning: -

 -

(a) the suspension of an annual increment for one salary year; or

(b) demotion and/or transfer to another appropriate post or place of work.

Where the teacher does not agree to the application of the sanction then the Council will have no alternative but to dismiss the Teacher with due notice.

8.4 Where the possibility of dismissal or other serious disciplinary action arises, the Director, Education shall hold a disciplinary hearing with the employee concerned.  The hearing shall be convened and conducted in accordance with the procedure set down in paragraphs 3.3 - 3.5.  The Head of Personnel shall attend the hearing in an advisory capacity.

8.5 Before taking action for dismissal in cases involving performance issues, the Director, Education must ensure that the GTCS Code of Practice on Competence has been followed.

8.6
Where dismissal or other serious disciplinary action is taken, the decision shall be notified or confirmed in writing by the officer who conducted the disciplinary hearing and the letter shall: -

(a)
refer to previous warnings, if appropriate;

(b)
state clearly the disciplinary action taken and the effective date;

(c) specify the reason(s) for this action;

(d)  in dismissal cases, provide the relevant period of notice(or payment in lieu of notice) except in cases of dismissal for gross misconduct;

(e) refer to the employee's right of appeal to the Appeals Committee of the Council and indicate the date by which notice of appeal should be received; and

(c) where appropriate, refer to the employee's right to submit a claim of unfair dismissal to an Employment Tribunal and indicate the time limit for submission of such a claim.

8.7 Where a decision to dismiss a Teacher is taken, or where a Teacher resigns in the context of a possible dismissal, the Director, Education shall notify in writing the General Teaching Council for Scotland. If the dismissal or resignation decision was taken because the employee harmed a child or placed a child at risk of harm (or, where a Teacher resigns before the conclusion of disciplinary proceedings and there are allegations that such misconduct may have occurred), the Director, Education shall also refer the individual for possible inclusion on the Disqualified from Working with Children List.

9.
CRIMINAL OFFENCES

9.1
An employee shall not be disciplined solely because he/she has been charged with or convicted or a criminal offence.  In all such cases consideration shall be given to whether the alleged or proven offence is of a serious nature and the relevance of the offence to the employment relationship between the Council and the employee.

9.2 Information about all criminal convictions and criminal proceedings must be sent to the General Teaching Council for Scotland. 

9.3
In all cases where disciplinary action is being contemplated due to an alleged or proven criminal offence, the matter shall be investigated by officers of the Council as thoroughly as the circumstances permit.

9.4
In cases of suspected irregularities relating to the finances of the Council or to any other funds managed by the Council, the Director, Corporate Services, shall be informed and, if appropriate, an audit investigation shall be carried out.

9.5
Following investigations, the Director may determine that the available evidence is sufficient to justify holding a disciplinary hearing prior to the outcome of any criminal proceedings.

9.6
Where investigations reveal insufficient information to justify holding a disciplinary hearing, or where other circumstances would prevent a fair hearing, consideration of the case shall be deferred until further information is available or other difficulties are resolved.  In these circumstances the employee may be suspended on full pay until further notice.

9.7
If it is discovered that an employee has failed to disclose a criminal conviction where such disclosure is required, the matter may be dealt with under the terms of this Disciplinary Procedure.

10.
APPEALS AGAINST DISCIPLINARY ACTION

10.1
Appeals Against First or Second Level Warnings

10.1.1
Appeals against first or second level warnings may be made to the Director and shall be submitted in writing, indicating the grounds of the appeal, within ten working days of the employee receiving confirmation of the hearing decision.

10.1.2 Appeals shall be heard as soon as possible and normally within ten working days of receiving the written notice of appeal.

10.1.3
Appeals against first or second level warnings shall be heard by the Director.  The employee shall be given at least three working days notice in writing of the appeal hearing and shall be informed of her/his right to be accompanied/represented at the hearing by a trade union official or some other person of her/his choice.  The appeal hearing shall be arranged and conducted in accordance with the procedural rules governing the operation of the Appeals Committee, appropriately adapted for the purpose, contained in paragraphs 5.1- 6.14 of Appendix 4 to the procedure.

10.1.4 The officer hearing the appeal shall confirm, amend or withdraw the original disciplinary action but shall not impose a penalty of a more severe nature.

10.1.5 The decision shall, if possible, be made known to the employee at the end of the appeal hearing and shall in any case be confirmed in writing within three working days.  There shall be no further right of appeal.

10.1.6 Where the Director, Education in person issues a warning, an appeal shall be referred for consideration by the Appeals Committee. 

10.2
Appeals Against Final Warnings, Dismissals or other Serious Disciplinary Action

10.2.1 Notice of appeal against a final warning or dismissal or other serious disciplinary action may be submitted to the Director, Corporate Services, with a copy to the Director, Education and shall be submitted in writing, indicating the grounds of the appeal, within ten working days of the employee receiving written notification of the disciplinary action or, in the case of appeals against dismissal with due notice only, within ten working days of the effective date of dismissal.

10.2.2 The Director, Corporate Services, shall arrange for the appeal to be considered by the Appeals Committee within twenty working days of receipt of the letter of appeal or as soon as possible thereafter.  The appeal shall be heard in accordance with the procedure set out in Appendix 4 to this procedure. There shall be no further right of appeal.

1.3 Effect of Appeals on Disciplinary Record

1.3.1 If as a result of an appeal any disciplinary action is withdrawn or modified, any written reference thereto on the employee’s personal file shall be expunged or appropriately amended and the employee and her/his representative, if any, notified accordingly.

1.3.2 Employees will have a right of access to their personal files to ensure the written reference has been removed or appropriately amended.

11. EXPIRY OF WARNINGS

11.1 Warnings and other formal disciplinary action short of dismissal shall normally be disregarded for disciplinary purposes after a period of satisfactory employment.  The relevant periods shall be as follows: -

first level warnings


- to be disregarded after 6 months 

second level warnings


- to be disregarded after 9 months 

final warnings


          - to be disregarded after 12 months 

serious disciplinary

         - to be disregarded after 18 months 

action short of dismissal in

conjunction with a final warning

A decision not to disregard a warning for disciplinary purposes may be taken in circumstances where the misconduct for which the warning was issued related to the safety and well-being of young and/or vulnerable people and is considered to be relevant to the circumstances giving rise to further disciplinary action.

1.2. All warning letters shall refer to the circumstances in which the warning may not be disregarded in any future disciplinary proceedings.

12. TRADE UNION OFFICIALS

12.1 A disciplinary hearing involving an employee who is an accredited trade union representative shall not be convened until the circumstances have been discussed with a full-time official of the Trade Union concerned.  Where the possibility of disciplinary action against a trade union representative arises the Head of Personnel shall be consulted at the earliest opportunity.

1.2 Where gross misconduct is alleged of an accredited trade union representative, the employee may be suspended on full pay after consultation with the Head of Personnel.  A full-time official of the Trade Union concerned shall be informed of this action as soon as possible and written confirmation of the suspension shall be sent to the Trade Union within three working days.

13. TIME LIMITS

13.1 The time limits contained within this procedure may be varied by mutual agreement.

14. REVIEW OF PROCEDURE

14.1 This Procedure may be reviewed at the request of the Council or the Trade Unions.
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